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STATE OF NEW MEXICO
BEFORE THE SECRETARY OF THE ENVIRONMENT

IN THE MATTER OF THE AGENCY

INITIATED MODIFICATION OF THE, |

HAZARDOUS WASTE FACILITY PERMIT

FOR THE WASTE ISOLATION PILOT PLANT

CARLSBAD, NEW MEXICO

EPA ID NO, NM4890139088 No. HWE 04-01(M)

PERMITTEES' REPONSE IN OPPOSITION TO
ENVIRONMENT DEPARTMENT'S MOTION IN LIMINE
COME NOW the United States Department of Encrgy (DOE) and Washington TRU
Solutions, LLC (Permittees) and hereby submit their Respanse in opposition to the New Mexico
Environment Department's (NMED) Motion in Limige.
L. INTRODUCTION AND STANDARD OF REVIEW
NMED has requested the exclusion of evidence "that relates to the chemical or physical
characteristics of new waste streams that were not contemplated, analyzed or reviewed by
NMED when the original permit was issued,” Motion in Limine at 1. NMED contends that such
evidence is beyond the scope of this proceeding and is therefore irrelevant, The Permitiees
object to NMED's Motion in Limine because the motion is overly broad and seeks to exclude
information sbout RCRA regulated hazardous waste that is directly relevant to the proposed
egency-initiated permit modification. In particular, the motion would prohibit the introduction of
evidence that is directly relevant to the Permitteeg opposition to the proposed permit
modification.
The Hearing Officer is required to admit "all relevant evidence that is not unduly
prejudicial or repetitious, or otherwise unreliable or of little probative value." 20.1.4.400.B

NMAC. "An agency should receive all evidence which is competent, relevant and material,
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regardless.of its weight,l and a refusal to hear such evidence can constitute 2 denial of due
process." 2 Am.Jur. 2d, Administrative Law, §345 ; Charles Koch, Administrative Law and
Practice, Vol. 2, §5.52 (1997). The New Mexico Rules of Evidence define relevant evidence as
"evidence having any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without the
evidence." SCRA 2003, 11-401. Any doubts about admissibility and relevancy should be
resolved in favor of allowing the evidence to be presented. Brown v. General Insurance Co., 70
N.M. 46, 54, 369 P.2d 968 (1962); State v. Stampley, 1999-NMSC-027, 138, 127 N.M. 426
(1999,

II. ARGUMENT

In order to modify the WIPP Hazardous Waste Facility Permit (HWEP) on its own
initiative, NMED must meet the for cause requirement of 20.4.1.900 NMAC (incorporating 40
CFR §270,41), For the proposed mcidiﬁcaﬁon that is now before the Hearing Officer, NMED
must show that it has recejved new information that was not available at the time the permit was
issued and that, had the new information been ayailable at the time of permit issuance, it "would
have justified tfle application of different permit conditions at the time of issuance.” 40 CFR
§270.41(&)(2).

A. NMED's Motion in Limine is overly broad.

NMED's motion in limine is overly broad because it seeks to exclude a broad category of
relevant RCRA evidence. The Hearing Officer has jurisdiction to consider matters arising under
RCRA and the implementing regulations. RCRA defines hazardous waste based on its chemical
and physical characteristics. 20.4.1.200 NMAC (incorporating 40 CFR §261.3). Permit

conditions are developed, in part, to ensure that the owner or operator is able to obtain enough
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information about the chemical and physical characteristics of a particular waste to ensure that it
can be treated, stored.or disposed of in accordance with the applicable RCRA, regulations.
20.4.1.500 NMAC (incotporating 40 CFR §264.13(a)). Evidence about the physical and
chemical characteristics of a particular waste stream are relevant to the question of whether
NMED would have been justified in applying different permit conditions in 1999.

Waste analysis activities mandated in the WIPP HWEFP are required to be performed én a
waste stream basis. Waste streams are analyzed by selecting individual containers that are
chosen to be representative of the physical and chemijcal characteristics of the waste within the
waste streamn. Identifying these chemical and physical components is the orux of the WAP and
the determination of the acceptability of the waste for disposal at WIPP. The specific
information required by the WAP includes sufficient chemical and physical information to 1)
confirm the physical form and exclusion of prohibited items (including incompatible waste); 2)
determine the presence of toxicity characteristic contaminants listed in 20.4.1.200 NMAC
(incorporating 40 CFR, §261.24) as specified in Permit Attachment O; 3) determine the presence
of F-listed and, P-listed solvents or waste (F001, F002, F003, F004, F0Q5, F006, F007, F009,
PO15) found in 20.4.1.200 NMAC (incorporating 40 CFR §261.31); 4) determine the presence of
hazardous constituents included in 20.4.1.200 NMAC (incorporating 40 CFR §261 Appendix
VIN) as specified in HWFP Tables B-1, B-3 and B-4, as well a5 any other hazardous constituent
identified through acceptable knowledge. (WIPP HWFP at B-2). Each of these requirements
consists of physical and chemical information about the waste, Excluding such information from
the hearing would unduly limit the Permittees’ ability to demonstrate that firture wastes can be

adequately characterized within the bounds of the existing permir.
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The Motion in t,imiue is overly broad because it seeks to exclude evidence about the
physical and chemical characteristics of all waste streams that were not included in the
Transuranic Waste Baseline Invcﬁtory Report (Rev. 2)(TWBIR). The exclusion would include
information about the waste streams th.at may not be directly traceable to the TWBIR that have
already been disposed of at WIPP, Evidence about such waste streams is relevant because jt
demonstrates that the HWEP already contains provisions for analyzing waste s‘r'reams that may
not be directly traceable to the TWBIR.

B. The evidence that NMED seeks to exclude is relevant to the Permittees'
opposition to the proposed permit modification,

The Permittees object to the proposed modification on a number of grc;unds- The
Permittees dispute NMED's contention that it has recerved new information that was not
available at the time the WIPP HWEP was issued in 1999. The Permittees also dispute NMED's
contention that different permit conditions would have been Jjustified when the HWFP was
issued. The Permitiees should be aljowed to introduce all relevant evidence, including evidence
concerning the physical and chemical characteristics of wastes that were not included in the
TWBIR, in support of their opposition to the proposed permit modification. The evidence that
NMED seeks to exclude is directly relevant to a number of factual issues that are in dispute and
that are of consequence 1o the determination of whether the proposed permit modification should
be approved.

NMED contends that, at the time the permit was issued, a prohibition against waﬁe that
was not included in the TWBIR would have been justified. Fact Sheet at 4. NMED has stated
that the waste that was not included i the TWBIR "has not been evaluated by the state for
comparibility with TRU mixed waste or for other characteristics that may make disposal at WIPP

a danger to public health or the environment. T is on this basis that NMED proposes 1o ma dify
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the permit to prohibit wastes that are ot directly traceable to the TWBIR.” Jd I support of the
Motion in Limine, NMED alleges that "[o]nce it is established that 8 waste stream is not directly
traceable to the inventory upon which the original permit was based, it is irrelevant to this
proceeding whether the new waste stream is compatible or can be safely disposed at WIPP."
Motion in Limine at 7. The Motion in Limine assumes that NMED is correct in stating that only
waste streams directly traceable to the TWBIR may be disposed of at WIPP. The Permittees
contend that NMED's position is incorrect and argue that waste acceptance is based on
compliance with the permit conditions, which apply to all Wwaste, not on the inclusion of a
particular waste stream in the TWBIR. This Is a basic fact of consequence that is in dispute.
NMED has the burden of proving that the permit modification should be granted. Part of the
burden is proving that the alleged facts and assumptions supporting the proposed permit
m‘odiﬁcation are true. NMED is trying to use the Motion in Limine to have their assuraptions
adopted without going through the hearing process. The evidence that NMED is trying to have
excluded is directly relevant to demonstrating that one of the basic asswmptions underlying the
~ permit modification is incortect. |

The Permittees contend that NMED has mischaracterized the role that the TWBIR played
in developing permit conditions, which is directly relevant to the question of whether differem
permit conditions would have been justified when the permit was issued in 1999. The Permittees
will offer evidence that NMED is incorrect in stating ﬁat the analyses that were "performed 1o
support the permit” only applied to TWBIR waste, The Permittees will also offer evidence to
show that, when the permit was issned, NMED wauld not have been justified in prohibiting

wastes that were not directly traceable to the TWBIR because the analyses performed, and the
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resulting permit conditions, applied to all Wwaste, not just waste streams that were included i the

fai] becanse the permit already requires a compatibility analysis for all waste and NMED has not
identified "other characteristics" that non-TWBIR waste may have to be analyzed for. The
HWFP was written to address all the waste physical and chemjca] characteristics that gre
important to managing hazardous waste in Compliance with the RCRA standards. 40 CFR §
264.13(a). NMED alludes to “other characteristics” which it implies were not identified during
the permit heating. The Permittees may be precluded from eliciting precise mformation

Icgarding these “other characteristics™ if they cannot, in fact, discuss the chemical and physical

nature of waste streams in question.

demonstrating that all waste Parameters necessary for the safe management and disposal of TRU

mixed waste have already been identified and have been incorporated into the HWFP as
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permit modification. Evidence about the physical and chemical characteristics of waste streams
that were not included in the TWBIR, Particularly evidence demonstrating that such waste
streams can be analyzed for compatibility and safe disposal at WIPP, is directly relevant to
showing that the conditions of the HWEP apply to al] waste, not just waste identified in the
TWBIR. |

The Permittees wil) introduce evidence to show that the analyses performed ip support of
the permit conditions, including the compatibility analysis, applied to all waste, not Just those
that may be directly fraceable to the TWBIR. Evidence concerning the chemical and physical
characteristics of waste streams that were not included in the TWBIR is relevant to
demonstrating that NMED is ix;conect in its contention that a prohibition against additional
waste would have been justified. The evidence is relevant to demonstrating that NMED draws
the wrong conclusions from its statement that the permit conditions were "based on the chemical
and physical analysis of waste streams 1dcntlfied in the TWBIR, and was not based on
umdcnnﬁed new waste streams.” Mouon In Limine at 4. Evidence that waste streams not
directly traceable to the TWBIR, are compatible and tay be safely disposed of at WIPP would
show that NMED is incorrect in its assertion that the analyses performed were only applicable to
TWBIR waste. It would also show that the current permit conditions are adequate to determine
the acceptability of all TRU mixed waste,

The evidence that NMED seeks to exclude is relevant to demonstrating that all of the
nhecessary parameters for safe disposal have already been identified and analyzed. The evidence
is relevant to show that NMED is incorrect in its characterization of the relationship between the
TWBIR information and the peﬁm’t conditions. The evidence which NMED seeks to exclude is

rclevant to demonstrating that it is the TSDF -WAC and the WAP that determine the acceptability
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of wastc for disposal at WIPP, regardless of whether a partisular waste stream is directly
traceable to the TWBIR. Such evidence is also relevant to demonstrating that the analyses
performed prior to the issnance of the permit, including compatibility analysis, are applicable to
all TRU mixed waste, not just those listed in the TWBIR, The evidence that NMED seeks to
exclude is relevant RCRA evidence that demonstrates how the current permit conditjons,
mcluding the TSDF-WAC and the WAP, work to de_termine the acceptability of all waste that is
proposed for disposal at WIPP,

Therefore, because the evidence that NMED secks to exclude is directly relevant to
factual issues that are jn contention, the Motion in Limine should be denied.

Respectfully submitted,

DOLAN & DOMENI L P.C.

ete V. Domenici, Jr., Esq,
Lorraine Hollingsworth, Esg.
6100 Seagul) St, N.E., Suite 205
Albuquerque, New Mexico 87109
505-883-6250

Gloria Johnson, Esq.

Washington TRU Solutions, 1LLC
P.O. Box 2078

Carlsbad, New Mexico 88221

Roger Corman, Esq.

U.8. Department of Energy
P.O. Box 3090

Carlsbad, New Meyico, 88221
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copy of the foregoing was faxed and mailed
to:

I hereby certify that on the 3 %day of April:2a
Charles F. Noble

Assistant Genera] Counse] NMED

1190 St. Francis Drive

P.O.Box 26110

Santa Fe, New Mexico 87502-6110

And mailed to:

E.S. Aromi, Presidegt and Genera] Manager
CH2M Hill Hanford Group, Inc.,

P.O. Box 1500

Richland, Washington 99352

Mary Anne Sullivan
Hogan & Hartson, 1L1.p
555 Thirteenth Strest, NW
Washington, D.C. 20004

Lindsey A, Lovejoy, Jr., Esq.
Special Assistant Attorney General
618 Paseo de Peralta, Unit B

Santa Fe, New Mexico 87501

Joni Arends

CCNS

107 Cienega

Santa Fe, New Mexico 87501

Matthew Silva, Director

EEG

7007 Wyoming Blvd NE, Suite F-2
Albuquerque, New Mexico 87109

Don Hancock

Southwest Research and Information Center
P.0. Box 4524

Albuquerque, New Mexico 87106

Janet Greenwald

CARD

202 Harvard SE

Albuquerque, New Mexico 87106
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Krys Boyle, P.C.
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Lorraine Hollingsworth, Esg,
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